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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

 
 

Order Instituting Rulemaking to 
Implement the Commission’s 
Procurement Incentive Framework and 
to Examine the Integration of 
Greenhouse Gas Emissions Standards 
into Procurement Policies. 

 
 

Rulemaking 06-04-009 
(Filed April 13, 2006) 

  
  

 
 

REPLY COMMENTS OF  
THE DIVISION OF RATEPAYER ADVOCATES  

ON THE PHASE 1 ISSUES WORKSHOP REPORT 
 

I. INTRODUCTION 
Pursuant to the August 22, 2006, Administrative Law Judge’s Ruling Regarding 

Workshop Report and Motions to Intervene, as modified by the grant of an extension of 

time for Comments granted by ALJ Econome on August 28, 2006, the Division of 

Ratepayer Advocates (DRA) submits the following reply comments on the Division of 

Strategic Planning’s “Draft Workshop Report: Interim Emissions Performance Standard 

Program Framework” (Draft Workshop Report). 

II. DISCUSSION  

A. Adoption of a greenhouse gases emissions performance 
standard 

If signed by the Governor, Senate Bill (SB) 1368 contains a provision that would 

require the Commission, through a rulemaking and in consultation with the Energy 

Commission and the California Air Resources Board (CARB) to adopt an emissions 

performance standard (EPS or standard) that is "no higher than the rate of emissions of 
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greenhouse gases for combined-cycle natural gas baseload generation.”1   While this 

provision does not establish a specific numerical target, a standard that is the average of 

“existing combined cycle natural gas baseload generation” appears consistent with the 

provision’s intent, especially because SB 1368 deems in compliance with the standard 

“all combined cycle natural gas power plants that are in operation or have an “Energy 

Commission final permit decision to operate” as of June 20, 2007. 

DRA continues to support the Draft Workshop Report’s proposed EPS of 1000 

lbs/MWh.  Pacific Gas and Electric Company (PG&E) states that setting the standard at 

1000 lbs/MWh is “too stringent.”   In support of this position, PG&E identified several 

combined cycle gas turbines (CCGTs) with CO2 reported emissions over the past several 

years that slightly exceed the proposed EPS.2  The fact that some operating CCGTs would 

not meet the proposed EPS is not a good reason to increase the permissible level of 

amount of emissions.  Existing CCGT plants will be “grandfathered” into EPS 

compliance, and the latest CCGT plants have emission rates below 1000 lbs CO2/MWh.   

PG&E also contends that reciprocating engine units needed for reliable operation 

of the grid will exceed the EPS.  However, if these engines are used for peaking they will 

not meet the 60 percent capacity factor and would therefore not be a baseload resource 

required to meet the EPS.  If the reciprocating engines were run as baseload resources, 

this would only be in a transmission constrained area or “load pocket” where they would 

presumably be required for system reliability, and therefore also exempt from the EPS.  

Southern California Edison (SCE) also claims that the Draft Workshop Report’s 

proposed limit is “too low” and that despite SB 1368’s exemption for existing or 

permitted CCGTs, the proposed EPS would preclude utilities from procuring “significant 

generation resources.”3 SCE argues that the Commission should consider this matter in a 

                                              
1 The requirement would be codified at Section 8431(d)(1) of the Public Utilities Code. 
2 September 8, 2006, PG&E Comments on Draft Workshop Report (PG&E Comments), pp. 11-12. 
3 Sept. 8, 2006, SCE Comments on Draft Workshop Report, p.8. 
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workshop that would "discuss the redirection of this proceeding in light of SB1368)."4   

SCE’s comments included no specific examples or data in support of its contention that 

the proposed standard would interfere with its ability to procure resources. 

While another workshop to allow participation by the CARB and Energy 

Commission might be useful, any process must allow the Commission to meet the 

February 1, 2007 deadline specified in SB 1368 for establishing the EPS. 

B. Definition of Baseload/Capacity Factor 
SB 1368, if signed into law, will establish 60 percent or greater as the annual 

capacity factor that defines a plant as “baseload”, and thus covered the EPS.  

However, the comments of Green Power Institute point out that “SB 1368 limits its 

mandate to baseload procurements.” 5  The Commission could also consider setting a 

higher EPS limit in lbs CO2/MWH for intermediate or “shaping” plants.  The annual 

capacity factor range of intermediate plants might be from 20 percent to 60 percent.  

This would provide the Commission with an option in the event “gaming” occurred, 

with plants run at 59 percent annual capacity factor circumvent compliance with the 

EPS.   This type of “gaming” is possible when a “simple” or binary regulatory system 

creates sudden discontinuities in standards at precise measures of some criteria, such as 

a unit rating or, in this case, annual capacity factor.6  It would be preferable to have a 

smoothly transitioning regulatory curve, or at least a multi-step system.   

C. Treatment of Unspecified Resources  
DRA’s opening comments supported the Draft Workshop Report’s 

recommendation to use the Energy Commission’s Net System Power measure to value 

the CO2 production of “unspecified” energy sources.  SB 1368 does not address this 

                                              
4 Id. 
5 Sept. 8, 2006 Green Power Institute Comments on Draft Workshop Report, pp. 1. 
6 Another example of potential gaming is the number of power plants that are sized to fall just below a 
certain MW capacity to simplify siting and other processes. 
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issue.  The joint comments of NRDC, TURN, UCS and WRA (NRDC et al.)7 correctly 

note that valuing unspecified energy at anything other than the CO2 equivalent of a 

pulverized coal plant creates a loophole that could encourage companies to enter into 

more contracts for unspecified resources.   

DRA agrees that identifying unspecified resources as the CO2 equivalent of coal 

would be easier to administer and closes a significant loophole, but if the Commission 

believes that excluding contracts for unspecified resources would result in excessive 

procurement costs, then at a minimum, it should closely monitor the amount of 

unspecified contracts as the Draft Workshop Report recommends.  In that case, DRA 

believes that the Commission should establish a standard for the level of contracts for 

unspecified resources. 

D. Treatment of CO2 emissions control technologies/projects  
DRA’s opening comments  recommended "stringent standards and continued 

monitoring should be used for any such plants, to ensure that carbon dioxide control 

strategy is actually implemented, and substantial penalties should be applied in the event 

of failure to do so.”8   PG&E and SCE argue that SB 1368 "resolves" this dispute by 

allowing categorical exemption for the "sequestered" CO2 portion of any such project 

and by allowing a case-by-case review.   

DRA agrees that the approach identified by NRDC et al. would be easier to 

administer and would be more likely to promote the goals of the EPS than the 

approaches identified by other parties in their comments.  NRDC et al. oppose any R&D 

exemption for electricity generation facilities whose pollution exceeds EPS standards.9  

This would hold all electricity producing facilities to a single standard.  Coal facilities 

with carbon sequestration technologies that meet the emissions performance standard 

                                              
7  Sept. 8, 2006 NRDC, TURN, UCS and WRA Comments on Draft Workshop Report (NRDC 
Comments), pp. 16-17. 
8 September 8, 2006, DRA Comments on Draft Workshop Report, p. 5. 
9 NRDC Comments, pp. 14-15. 
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can compete with any other compliant facility in the California marketplace for 

electricity generation.  Furthermore, DRA also agrees with NRDC et al. that the 

emissions of coal facilities that depend on carbon capture technology to meet EPS 

standards should be periodically inspected for compliance with EPS. 

III. CONCLUSION 
For the foregoing reasons, DRA respectfully requests that the Commission adopt 

its recommendations. 

Respectfully submitted, 

 
/s/      DIANA L. LEE 
     
 Diana L. Lee 

Staff Counsel 
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